
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



THE FIFTEENTH AMENDMENT TO THE 
FEDERAL CONSTITUTION. 

BY M. F. MOBBIS, FORMERLY ASSOCIATE JUSTICE, COURT OP 
APPEALS OP THE DISTRICT OF COLUMBIA. 



The so-called Fifteenth Amendment to the Federal Constitu- 
tion has been the source and cause of untold calamity to our 
country. It has not benefited the race for whose benefit it is 
presumed to have been enacted; and it has greatly injured our 
Aryan race and seriously threatened the stability of our Aryan 
institutions. The reason of this is that it is based upon radically 
erroneous principles. Conceived as it was in iniquity and begot- 
ten to subserve grossly partisan purposes, it has served as a boom- 
erang to those who originated it. It has taxed the ingenuity of 
those most intimately affected by its operation to evade its pro- 
visions; and the other section of the country has looked with 
complacency upon the effort to nullify its efficiency. And yet 
there has been little or no movement for its formal repeal. The 
majority of our people are wisely averse to any tampering with 
the organic law of the Federal Union; and, deeming this Amend- 
ment to be part of that law, they prefer to see it evaded in its 
operation than to appeal again to the dangerous process of con- 
stitutional amendment. 

We have said that this Fifteenth Amendment is based upon 
radically erroneous principles. Even assuming, what we know 
not to have been the fact, that the movement for its adoption was 
superinduced by a reverential regard for the beautiful theory of 
the brotherhood of man, we now know only too well that this 
theory must be limited in its practical application. That theory 
is the foundation of our republican institutions. We believe it 
to be the foundation of the Christian religion. But it does not 
imply the commingling of the races of men upon terms of equality. 
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It is useless, it is supremely absurd in this connection, to ignore 
the fact that mankind is divided into five or more great races, 
fundamentally differing from each other in their manners and 
customs, in their laws and usages, in their physical and mental 
characteristics, in their intellectual and moral development; and 
that they have been accustomed for ages to regard the great prob- 
lems of human existence from a different standpoint. These 
races have been developed in different parts of the globe; and 
it was evidently the intention of the Creator — we may call it a 
law of nature, if we choose — that, to a certain extent, they should 
remain separate and distinct, and not commingle with each other. 
No attempt to fuse them has ever been successful. Such at- 
tempts have invariably resulted in the degradation, if not in the 
actual extinction, of those who have been subjected to the process. 
They may perhaps be well developed apart; but experience has 
shown conclusively that, when commingled, the inferior race is 
not elevated, and the superior race is degraded. This is the 
law of nature. It is useless to inquire why it is so : and it is worse 
than useless, it is wicked, to seek to array ourselves against it. 

It may be laid down as axiomatic that no two of the races can 
co-exist upon the same soil upon terms of equality with each other, 
either social or political. And yet, while we practically concede 
this doctrine in its application to the Aryan and Mongolian races, 
we have sought to combine the extremes, and to place the highest 
and the lowest of the races in the scale of development, the Aryan 
and the Negro, upon a level of political and social equality. That 
the attempt to establish social equality should have proved a 
'failure was a foregone conclusion from the beginning. Sup- 
ported by the bayonet, by fraud and force alike, the theory of 
political equality has had a short-lived existence. It is now ap- 
parent even to the most blind that this also is a total failure. But 
the formal assertion of the fanatical tenet remains upon the 
statute-book, and has been read into the organic law, as far as 
it was possible for the fanatics to read it; and it remains a 
stumbling-block and a perpetual source of irritation and annoy- 
ance to all true lovers of their country. 

Now, if it can be shown that this so-called Fifteenth Amend- 
ment, by which it was sought to perpetrate this greatest possible 
outrage upon our Aryan civilization, was never legally adopted, 
and never became, as it purports to be; a part of our Federal 
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organic law, and therefore is without any force or validity what- 
ever, an almost equal boon will be conferred upon the white and 
the black races. The former will be relieved from a festering sore 
in the body politic: the latter will be released from a situation 
fraught with disaster to its best interests. We think the nullity 
of the so-called Fifteenth Amendment can be demonstrated. 

1. We desire at once to remove any misapprehension which may 
arise here that we are basing our contention upon the grossly 
improper methods by which the supposed adoption of the Amend- 
ment was secured. These methods were disgraceful in the ex- 
treme. The history of the so-called "carpet-bag" Legislatures 
of the Southern States of our Union, by which the enactment of 
this Amendment was secured, is a history of infamy, and the 
most disgraceful page in our annals. And the States which were 
compelled to accept those Legislatures at the point of the bayonet 
may well be justified in repudiating their action at any time. 
But our objection to the Fifteenth Amendment is not based upon 
any such grounds as that. Perhaps, judicially, that ground might 
be regarded as properly within the cognizance of the political 
departments of Government. Perhaps, in any event, it would be 
too late at this day to raise the question, when proof of the facts 
would be something in the nature of ancient history. But we 
seek to raise no such question. The question which we would 
raise is of far graver import in its constitutional aspect. It is, 
that this so-called Fifteenth Amendment is not an amendment, 
but an addition to the Constitution ; and that, while amendments 
to the Constitution may be enacted by a vote of three-fourths of 
the States, in accordance with the provisions for amendment in 
Article V of the Constitution itself, yet an addition to the Con- 
stitution cannot be made, except by unanimous consent of all the 
States, which this Fifteenth Amendment never received. 

2. For the purposes of the present argument, we may concede 
that, by the unanimous action of all the States of the Union, 
they may add anything they please to the Federal Constitution. 
We will not even controvert the extreme position that they may 
commit State suicide, destroy their own anatomy, vest all power 
without restriction in the Federal Government, and even convert 
the Government into a monarchy. When they are depraved 
enough to take any such action as that, it will be useless to seek 
to controvert their authority so to do. But there is no question 
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here of unanimous consent. Five of the States of the Union — 
Delaware, Maryland, Kentucky, Tennessee and Oregon — rejected 
the Fifteenth Amendment when it was proposed ; and it was never 
accepted by them. We are restricted, therefore, to the inquiry 
whether, under Article V of the Constitution, this so-called 
Amendment was one which could properly and validly be made 
a part of the organic law by a vote of three-fourths or more of 
the States against the refusal of any one or more of the other 
States to receive it. 

3. The determination of the inquiry depends upon the dis- 
tinction between addition and amendment. Addition requires 
unanimous consent of the States : Amendment may be made and 
become effective by a vote of three-fourths of the States over the 
objection of the other fourth, or of any number of the States less 
than one-fourth. Now, addition is something entirely new, and 
not germane to the original instrument: amendment is alteration 
or improvement of that which in some form is already there. 
The distinction between addition and amendment is fundamental, 
and is very clear to every one. No one will claim that they mean 
the same thing; and it would, therefore, be unnecessary to expend 
effort to show the difference between them. 

When the original Constitution prescribed, as it did in the 
Second Section of Article III, that the judicial power of the 
Federal Courts should extend to suits "between a State and 
citizens of another State," and the Supreme Court of the United 
States, in the case of Chisholm vs. Georgia (2 Doll., 419) con- 
strued that to include suits by a citizen of one State against an- 
other State, as well as suits by a State against citizens of another 
State, to which we may assume now the provision was originally 
intended to be restricted, the people promptly stepped in with the 
Eleventh Amendment and made the desired restriction. The 
Eleventh Amendment was an amendment in the proper sense of 
the term, and within the competency of three-fourths of the States 
to make, under Article V of the Constitution. 

The Twelfth Amendment is another similar illustration. The 
original Constitution had provided fully for the mode of the 
election of a President. The contest between Jefferson and Aaron 
Burr in 1800-1 revealed a point of danger in it; and it was 
remedied by the Twelfth Amendment — most appropriately an 
Amendment, and wholly germane to the original Constitution, 
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Let us turn to the original Ten Amendments so-called. Their 
history is well known. To all intents and purposes they are 
part of the original Constitution. They were developed in the 
discussion on the adoption of the Constitution in the years 1787 
and 1788; and it was the unanimous sentiment of the country 
that, while it was rattier too late to incorporate them into the 
original Constitution, they should be forthwith formulated by 
the First Congress and proposed for adoption by the States. 
They were formulated by the First Congress, in which body were 
several of the men who had formulated the original Constitution, 
and all of whose members were thoroughly acquainted with the 
views of the framers of that instrument; and by the Act of 
September 25th, 1789, they were proposed for adoption, under the 
title of " Additions and Amendments " to the Constitution. Evi- 
dently it was recognized that there was a sharp distinction be- 
tween addition and amendment, and that one did not include the 
other, and that one was not the equivalent of the other. And 
these additions and amendments were unanimously adopted by all 
the States which then constituted the Union, so that no question 
could have arisen in any event, such as is now raised here, in 
reference to them.* 

It is further to be noted that these Ten Amendments have been 
repeatedly construed by the Supreme Court of the United States 
to be, what they were most undoubtedly intended to be, limita- 
tions upon the powers of the Federal Government, not the addi- 
tion of any new power to it or the deprivation of the States of 
any of their reserved powers. They stand very differently from 
attempts to increase by amendment the power of the Federal 
Union by conferring upon it some of the powers reserved to the 
States, or by limiting the power of the States in matters in which 
it was not limited by the original Constitution.! 

It has also been repeatedly decided by the Supreme Court of 
the United States that the Constitution and its provisions and 
terms are to be interpreted in the sense in which they were under- 
stood by the framers of that instrument and by the people gen- 
erally at the time at which it was promulgated and adopted.^; 
•It does not appear from the records of the State Department in 
Washington that Massachusetts, Connecticut and Georgia ratified these 
Ten Amendments; but the records of the States in question show that 
the Ten Amendments had their assent, 
t Barron vs. Baltimore, 7 Peters, 243; Twitchell vs. Pa., 7 Wall, 321. 
t Martin vs. Hunter, J Wheaton, 304; Cohens vs. Va., 6 Wh., 264. 
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In this connection, let us assume for a moment that the subject- 
matter of this Fifteenth Amendment had been broached at the 
time of the promulgation of the Constitution, and proposed to be 
adopted. Is there any student of history who would honestly 
maintain that it would have had the least chance of adoption? 

4. The deductions to be legitimately drawn from a proposition 
are sometimes, perhaps generally, the best criterion whereby to 
judge of the soundness of the proposition itself. If, under the 
guise of amendment of the Constitution, any extraneous matter 
may be added to it which three-fourths of the States might think 
proper, then it would be in the power of these three-fourths at 
any time, not only to commit State suicide themselves and destroy 
their own independent existence, but likewise to destroy the ex- 
istence of all the other States against their will. Let us suppose 
that to-day it is voted by constitutional amendment to take away 
the subject of marriage and divorce from the States and confer 
it upon the Federal Government. There are many inconsiderate 
persons who seek to have that done now for the sake of unif ormity. 
To-morrow, perhaps, it will be proposed for the same reason to 
establish the jurisdiction over all crimes in the Government of 
the Union; and the proposition may find favor, and may become 
part of the organic law. Next, we shall have the subject of the 
domestic relations, and the creation, control and management of 
all corporations remitted to Federal control. There are also those 
who would do that now. After that, it would probably be easy, 
and there would no doubt be many to favor the proposition, to 
transfer all the jurisdiction over real and personal property, and 
all the probate law, to the Federal Government. No doubt, it 
would be a plan of simplicity, as the feudalist Blackstone said 
of the now infamous Feudal System; it would do away with the 
supposed confusion of fifty different petty sovereignties legis- 
lating upon subjects which could more uniformly, and more 
effectively, be legislated for by one Congress of the Federal Union. 
Thus the process could go on according to law; and thus our 
Federal system, with all its manifold blessings and all its many 
safeguards for the security of freedom, would gradually but 
surely give place to united nationality. It might be that, when 
our States become fifty-two and upwards in number, thirty-nine 
of them, comprising three-fourths of the whole, under influences 
hateful to the framers of the Federal Constitution, could over- 



88 TBE NORTH AMERICAN REVIEW. 

whelm and destroy the original Thirteen States, to whom they 
were all indebted for that Constitution. 

If, under the guise of amendment of the Constitution, all this 
can lawfully be done, what guarantee have the States for their 
integrity and continued existence? Absolutely none. It will be 
in the power of three-fourths of the States at any time to destroy 
the other fourth, to overthrow the whole Federal System, and to 
establish a centralized despotism in the place of our present ex- 
cellent device of State and Federal Government and a dual 
sovereignty. If it be said that we should not assume that this 
will ever be done, my answer is that stranger things have been 
done. Where any result is possible according to existing law, we 
may properly assume that the result is likely at any time to 
happen. It is against the possibility of such happenings that the 
framers of our Constitution sought sedulously to guard. 

The method provided in Article V of the Constitution for the 
amendment of that instrument as occasion might require, does 
not seem to have provoked much discussion before the people 
at the time when the adoption of the Constitution was under 
consideration by the States; and no great space was devoted to it 
either by the writers of " The Federalist " or by other publicists 
of that day. The propriety of the provision seems to have been 
received with quite general acquiescence. As a matter of fact, 
the Constitution has come to be regarded as practically unamend- 
able. It was only under pressure of a desperate Civil War and 
of the excitement consequent thereon, that the three so-called War 
Amendments, the only amendments adopted since the year 1802, 
were sought to be incorporated into that charter of our national 
existence. And it is all the better that it should be so. Tamper- 
ing with the organic law, either for real or supposed defects, is 
exceedingly dangerous. For 120 years the document has stood 
the test of experience. It might be rash to assert that it is good 
enough for all time. But, so far as we may judge from the les- 
sons of experience, it is amply sufficient, unaltered and unamended 
in the slightest degree, to serve its purpose for ages to come. 
Amendment of it is regarded as undesirable by all right-minded 
and thinking men, for the very reason here indicated, that, under 
the guise of amendment, addition to the instrument or alteration 
of it might be covertly attempted; and addition to it, or alteration 
of it, was not contemplated by its framers, or by the States which 
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adopted it. In fact, addition to the Constitution, whether in 
the guise of amendment or otherwise, is radically inconsistent 
with the reservation to the several States of all the rights not 
therein granted to the Federal Government. The reservation 
would be worthless if those rights could be taken away at any 
time by the co-operative action of the other States. 

But suppose that, at the time of the discussion of the Con- 
stitution, before its adoption some one had asked Hamilton or 
Madison to explain in " The Federalist " the scope and meaning 
of Article V of the Constitution providing for amendment, and 
whether, under the guise of amendment, anything else whatever 
could be added to the Constitution, however foreign to its existing 
scope, which three-fourths of the States might at any time think 
proper to adopt; and suppose that either one of the two great 
statesmen, who in that publication so strenuously urged the 
acceptance and adoption of the Constitution by the States, should 
have candidly and unequivocally answered that inquiry in the 
affirmative, what chance would there have been for the adoption 
of the Constitution? With the knowledge which we all have 
of the history of that time, of the great difficulty which the Con- 
stitution encountered, and of the narrow margins by which it was 
accepted in several of the States; it may be asserted unhesitating- 
ly and without the slightest fear of successful contradiction, that 
it would not have received the vote of a single State, — in other 
words, that, instead of its being accepted by all the States, it 
would have been unanimously rejected. 

What more potent argument than this is there needed to show 
the conception which the States had at the time between amend- 
ment and addition; and what the scope and meaning are that 
are now to be attributed to the term " Amendment " ? 

Nor is the distinction a mere technicality. It is substantial 
and fundamental ; and it is the dictate of common sense. In every 
legislative assembly, in every meeting which seeks to proceed in 
accordance with parliamentary law, which is no more than the law 
of common propriety, the radical difference between amendment 
and addition is recognized. Amendment is always understood to 
refer to something germane to the matter under consideration: 
addition is something foreign to it. Amendment is always in 
order : addition can only be brought up in a separate and distinct 
measure. This is so clear and so well understood that it is use- 
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less to expend argument upon it. The distinction between amend- 
ment and addition is well established. 

5. But it may be argued — and this seems to be the only plausi- 
ble argument in opposition to our proposition — that an article in 
addition to the Constitution, even though it be not an amend- 
ment in the strict and proper sense of the word, may be regarded 
as such in the sense of Article V of the Constitution, because it 
tends to amend and improve the whole. But this is plainly no 
sufficient argument. Addition might be an improvement. Addi- 
tion might be desirable. A new and different Constitution might 
be desirable. A new and different Constitution might be regarded 
as an improvement upon our existing Constitution, although we 
must be permitted the privilege of greatly doubting it. It has 
been charged that both Alexander Hamilton and John Adams 
preferred a limited monarchy for us to a Federal Bepublic. It 
may be that they would have preferred the so-called English 
Constitution to that which was actually adopted at Philadelphia 
in 1787. But the question is not of a better or worse Constitu- 
tion; but as to what was meant by the term amendment used in 
the Constitution of 1787: and that plainly means only such 
alteration from time to time of the special provisions of that 
instrument as may be supposed to conduce to the fulfilment of 
their special purposes. The Eleventh and Twelfth Amendments 
are excellent illustrations of the meaning of the term. 

We do not mean to say that radical and fundamental changes 
may not be effected in the way of amendment of the Constitution. 
For example, two Presidents, instead of one, might be provided 
for. There was some such proposition made in the Constitutional 
Convention. The Federal Judiciary might, in part or in whole, 
be abolished. One of the two Houses of Congress, the House 
of Bepresentatives, might be abolished. Other similar changes 
might be effected which would radically change or modify the 
whole structure of our Government. But we would hesitate to 
say that such changes would not be within the purview of con- 
stitutional amendment, because such changes would be entirely 
germane to the provisions now contained in our Constitution. 
But it would be revolutionary to put into our Constitution what 
is not in it, and which has no relation to that which is in it. 

6. Now, that the subject-matter of the so-called Fifteenth 
Amendment is entirely extraneous to the Constitution, not at all 
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germane to it or to any provision in it, and is, in fact, wholly 
new matter, an addition, pure and simple, and not merely an 
amendment, is too plain for argument; and no words need be 
wasted upon the subject. It seeks to regulate and control the 
right of suffrage in the States; and that is a matter to which 
there is not the remotest reference in the Constitution. It is 
true that there is in the Second Section of Article I of the Con- 
stitution the provision that the electors for members of the House 
of Eepresentatives in each State "shall have the qualifications 
requisite for electors of the most numerous branch of the State 
Legislature"; and this provision, of course, is subject to altera- 
tion and amendment. But this is no foundation for the Fifteenth 
Amendment, which seeks to regulate suffrage in the States. 

7. Naturally, in discussing the validity of the Fifteenth Amend- 
ment from the standpoint here taken, we will turn to inquire 
whether the same objection will hold to the other two War Amend- 
ments, the Thirteenth and Fourteenth — not because these two 
have any necessary connection with the Fifteenth, but to ascer- 
tain how far the proposition here advanced may tend to con- 
travene either established facts or judicial interpretations of these 
Amendments. With the Thirteenth Amendment we need not con- 
cern ourselves. It is undoubtedly amenable to the objection which 
we make to the Fifteenth Amendment. It is not germane to 
anything in the original Constitution; and as an Amendment to 
that instrument we believe it to be a nullity. But slavery stands 
abolished, let us hope forever, by something more powerful even 
than a Constitutional Amendment, the inexorable logic of ac- 
complished facts. We need waste no time on the Thirteenth 
Amendment. 

The Fourteenth Amendment stands upon quite a different basis 
from the other two. It is not like them a single provision re- 
lating merely to one specific subject. It is a congeries of proposi- 
tions embraced in five separate sections, and in no way related 
even between themselves. Some of these are undoubtedly germane 
to the original Constitution; others of them are clearly not ger- 
mane. How far these various provisions can be segregated from 
each other, and some sustained and some repudiated under the 
theory now advanced by us, it is unnecessary here to inquire. 
The Fourteenth Amendment is not now under consideration. As 
to it the question has never been raised which is here raised for 
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the first time. It will be time enough to consider it when it is 
raised. 

The Fifteenth Amendment has been incidentally before the 
Supreme Court of the United States in some few cases (United 
States vs> Reese, 92 U. S., 214; United States vs. Cruikshank, 92 
U. S., 542; ex parte Yarborough, 110 U. S., 651) : but in no one 
of these was the question raised as to the validity of the Amend- 
ment. It is not improper, and it is not too late, to raise that 
question now. For, although it is over thirty-seven years since 
it was proclaimed by the State Department to have been ratified 
by three-fourths of the States and to have therefore become a 
part of the organic law, it has never been unqualifiedly accepted 
by the States most affected by its provisions. We know that it 
has been openly evaded by those States; and their evasion of it 
has been practically sanctioned by the Supreme Court of the 
United States. To a great extent it is now a dead letter; and yet 
it remains as a possible, and even probable cause for annoyance 
and irritation for coming generations. It is time that it should 
be wholly expunged from the statute-book by proper judicial con- 
struction which would save our organic law from future experi- 
mental tamperings of a similar character. The Federal Con- 
stitution and our Federal Union under it will be saved from 
many a strain in the future, if it is once judicially established 
that this Constitution is subject to amendment only in matters 
germane to its original provisions, but not to addition of ex- 
traneous and foreign provisions, except by unanimous consent of 
all the States. It is confidently submitted that a careful con- 
sideration of the subject will necessarily lead the calm and im- 
partial mind to the soundness of such a judicial construction. 
The result will be that the so-called Fifteenth Amendment should 
be regarded as a nullity. 

It ought not to be difficult to frame legal proceedings, prefer- 
ably, although not necessarily, in one of the five States which 
refused to accept this so-called Amendment, which would serve 
to bring the question here raised, apart from all extraneous con- 
siderations, to the ultimate arbitrament of the Supreme Court of 

the United States. 

M. F. Morris. 



